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PRICE-FIXING RESTRICTIONS IN THE 
SALE OF PATENTED ARTICLES. 


The close distinction sometimes sought to 
be made between the exclusive right of the 
patentee “to use” and his right “to vend” 
the patented article, with particular refer- 
ence to restrictions sought to be imposed 
after sale, is wholly ignored by the United 
States Supreme Court in the recent case of 
Boston Store v. American Graphophone 
Co., 38 Sup. Ct. Rep. 257. 

In this case it appeared that American 
Graphophone Co. was the owner of certain 
phonograph patents. Seeking to comply 
with certain conditions declared to be im- 
portant in previous decisions of the Su- 
preme court, 
put the following notice on all its man- 
ufactured articles and inserted it in all its 
contracts : 

“All ‘Columbia’ Graphophones, Grafo- 
nolas, Records and blanks are manufac- 
tured by the American Graphophone Com- 
pany under certain patents and licensed and 
sold through its sole sales agent, the Co- 
lumbia Phonograph Company (General), 
subject to conditions and restrictions as to 
the persons to whom and the price at 
which they may be resold by any person 
into whose hands they come. Any violation 
of such conditions or restrictions make the 
seller or user liable as an infringer of said 
patents.” 


the Graphophone Company 


In addition to this notice, all dealers spe- 


cially covenanted “to adhere strietly to and 
be bound by the official list prices estab- 
lished from time to time by said company” 
and the agreement closes with this signifi- 


cant clause: 


“We understand that a breach of this 
agreement will amount to an infringement 
of said patents and subject us tova suit and 
damages therefor. We admit the validity 
of all patents under which said product is 
manufactured and hereby covenant and 





agree not to aidan or contest the same 
in any manner whatsoever.” 





The evident purpose of this contract was 
to avoid the construction that the price 
limitation was a mere contract obligation, 
for a violation of which an action for dam- 
ages might lie, and to have such limitation 
construed as an integral part of the paten- 
tee’s monopoly “to vend,” a violation of 
which would be an infringement of the 
patent. 

This is the same situation which puzzled 
the Court in the =o case (Henry v. A. B. 
Dick Co., 224 U.S. 1.), and led to the four 
to three dotielict in obs case holding that a 
patentee might insert a limitation in his con- 
tract of sale on the “use” of a patented 
article that would not be permitted in the 
sale of an unpatented article. The Dick 
case was overruled in the case of Motion 
Pictures Patent Co. v. Universal Film 
Mnfg. Co., 243 U.S. 502, 37 Sup. Ct. 416. 
In the Dick case it was sought to compel 
the vendee rotary mimeograph to 
purchase all supplies of ink, wax sheets, 
In the 
Motion Pictures case, the seller of a patent 
moving picture machine attempted to com- - 
pel all users of his: patent to use his films 
and no others. 

In the principal case the Court reviews 
all the cases and, with two judges dissenting 
(Holmes and Vandeventer), applies the 
principle of the Motion Pictures case to the 
patentee’s exclusive right “to vend”. a pat- 
ented article and declares that this right 
does not authorize the patentee to impose 
conditions upon the re-sale of the patented 
article which are contrary to the policy of 
the law and void as being in restraint of 
trade. 

In a very learned article by Mr. ‘Thomas 
Reed Powell ip 1% Columbia Law Rev. 663, 
the author contends that there is no differ- 
ence in the right of a patentee to the product 
of his invention that is not enjoyed: by the 
owner of an unpatented article. Every 
right of property based on absolute owner- 
ship includes the right to manufacture, vend 


of a 


etc., from the owner of the patent. 
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and use, but that the right of a patentee 
includes the right to exclude others from 
manufacturing, vending or using the pat- 
ented article. Applying this reasoning in 
support of the decision in the Dick case 
the writer attempts to show that when a 
patentee sells his exclusive right to “use” 
his patented invention, he does not in effect 
impose limitations on the “use” in the nature 
of a mere contract liability on the vendee, 
but that he conveys only a part of his exclu- 
sive right of “use,” the remainder being pro- 
tected not by the contract but by the patent 
laws. “He has the right,” says Mr. Powell 
“to exclude others from using in Chicago 
plus a right to exclude them from using in 
New York. He has a right to exclude 
from use on Monday, plus a right to ex- 
clude on Tuesday. ‘The patentee has a 
right to exclude others from use with sup- 
plies manufactured by. the patentee, plus a 
right to exclude from use with supplies 
manufactured by a single named competitor 
of. the patentee, etc. If what the patent 
law grants is a bundle of an indefinite num- 
ber of separate rights to exclude from 
separate specific uses, and if the patentee 
may part with one of these rights and still 
retairi the others, it would seem to follow 
that any specific right of user not permitted 
by the patentee remains under the protec- 
tion of his monopoly.” 





Referring to the practical effect of this 
argument, Mr. Powell observes: 


“Tf one chooses to call this a monopoly 
over materials not covered by the patent, 
it is only a monopoly over the use of such 
materials with the patented mechanism. 
Since the materials cannot be used with the 
mechanism unless the mechanism be used 
with the materials, the complete monopoly 
over the use of the mechanism inevitably 
involves a monopoly over the use of materi- 
als with the mechanism.” 


The essential question in all these cases is: 
Does the violation of restrictions upon the 
subsequent use or resale of a patented ar- 
ticle arise under the patent law or under 
the general law relating to contract? If a 








violation of such a restriction amounts tc 
an infringement of the patent it would be 
useless to argue the question whether the 
restriction is lawful or unlawful, since that 
question is foreclosed by the patent laws 
which grant the monopoly. If, on the other 
hand, the restriction is collateral to the pat- 
ent right and merely an obligation created 
by the contract of sale, then its legality 
may be tested by the same rules which ap- 
ply to contracts generally. 


That such qualifications upon the sub- 
sequent use and resale of a patented article 
are not included in the patent right is 
clearly the effect of the recent cases. In 
the Boston Store case Justice White, in 
referring to the Motion Pictures case, de- 
clared that “it was decided in that case that 
one who had sold a patented machine and 
received the price and had thus placed the 
machine so sold beyond the confines of the 
patent law, could not by qualifying restric- 
tions as to use keep under the patent 
monopoly a subject to which the monopoly 
no longer applied.” 

Applying these principles to restrictions 
regulating the price of patented articles on 
resale, Justice White says, in the principal 
case, that the power to make such restric- 
tions “in derogation of the general law was 
not within the monopoly conferred by the 
patent law and that the attempt to enforce 
its apparent obligations under the guise of 
a patent infringement was not embraced 
within the remedies given for the protectior 
of the rights which the patent law con- 
ferred.” ; 


Referring to the general question of the 
right of a vendor to fix the price at which 
an article may be re-sold, the Court holds 
that the decisions of the Supreme Court 
have determined that such retrictions 
are contrary to public policy and _ void. 
Bobbs Merrill Co. v. Straus, 210 U. S. 
339; Dr. Miles Medical Co. v. Park, 220 U. 
S. 373; Bauer v. O’Donnell, 229 U. S. 1: 
Strauss v. Victor Talking Machine Co., 243 
U. S. 490, 
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It appears therefore that a patentee under 
his monopoly has no greater right than any 
other vendor to impose restrictions on the 
subsequent use or re-sale of such article 
which are in restraint of trade or against 
public policy. 

Whether the public policy declared by 
the Court to be violated by price-fixing re- 
sirictions is a wise policy is still another 
question and a much debated one. How- 
ever, such a question is for Congress and 
not the courts to decide. On this point it 
is interesting to note the comment of Justice 
Brandeis in his, concurring opinion. The 
learned Justice says: 


“Whether a producer of goods should be 
permitted to fix by contract, express or 
implied, the price at which the purchaser 
may resell them, and if so, under what con- 
ditions, is an economic question. To decide 
it wisely it is necessary to consider the rele- 
vant facts, industrial and commercial, rath- 
er than established legal principles. On 
that question I have expressed elsewhere 
views which differ apparently from those 
entertained by a majority of my brethren. 
I concur, however, in the answers given 
herein to all the questions certified, because 
I consider that the series of cases referred 
to in the opinion settles the law for this 
Court. If the rule so declared is bélieved 
to be harmful in its operation, the remedy 
may be found, as it has been sought, 
through application to the Congress or re- 
lief may possibly be given by the Federal 
Trade Commission, which has also been 
applied to.” 


A. i. &. 








NOTES OF IMPORTANT DECISIONS. 





CONSTITUTIONAL LAW—PUNCTUATION 
AS GUIDE IN INTERPRETATION.—In Hut- 
ten Tax Collector v. McCleskey, 200 S. W. 
1032, decided by Arkansas Supreme Court, it 
was held, that the use of a semicolon in a 
constitutional provision is of minor benefit in 
interpreting its meaning. 

This case concerned the validity or not of 
a proclamation by the Governor of Arkansas 
declaring remission of penalties for delinquen- 
cies in assessment of taxes for a certain year, 











the proclamation distinguishing between unin- 
tentional and willful failure by owners to make ~ 
returns for that year. Also there was a gener- 
al order by the state tax commission directing 
tax collectors to accept without penalty taxes 
from unintentional delinquents. However, the 
court treats only executive power under the 
constitution, there being no claim of existence 
of any statute vesting any such power in the 
tax commission. In this case the tax collector 
refused to accept taxes from a delinquent with- 
out payment of penalty, and the taxpayer 
sought by mandamus to compel acceptance of 
the tax without penalty. He had judgment in 
the lower court and appellant, tax collector, 
secured a reversal. 


{t being stated that the Governor’s power 
depended on the constitutional provision re- 
ferred to, this provision is quoted. This pro- 
vision is as follows: In all criminal and penal 
cases except those of treason and impeachment, 
the governor shall power to grant re- 
prieves and commutations of sentence and par- 
den after conviction; and to remit fines, ete. 
The court then speaks of the provision, the 
contention being advanced by appellant, that 
the power granted was remission of fines and 
forfeitures and to grant reprieves, 
tions and pardons in penal cases. 


have 


commuta- 


It is said: “Punctuation is generally the least 
reliable guide to the true meaning of a sen- 
tence and should be given controlling effect 
only when other tests fail. The manifest de- 
sign of the framers of the constitution was 
to limit the power to pardon for crime and 
remit fines and forfeitures, to criminal and 
penal cases, after conviction of crime or judg- 
ment for the imposition of fine or forfeiture, 
and not to allow its application to penalties 
and forfeitures civil, remedial and coercive 
in their nature. This is clearly indicated in 
another provision of the constitution which 
expressly declares that ‘No power of suspend- 
ing or setting aside the law or laws shall ever 
be exercised except by the general assembly.’ 
The effect of a general amnesty such as is at- 
tempted would operate as a suspension of the 
law.” 





ALIEN ENEMY—RIGHT TO SUE IN OUR 
COURTS.—In Arndt-Ober v. Metropolitan Opera 
Company, 169 N. Y. Supp. it was held in 
Appellate Division of New York Supreme 
Court that a subject of Germany actually resid- 
ing in New York and guilty of no misconduct 
may maintain an action in its courts. 
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The plaintiff in this case is an opera singer 
by profession. She came to this country in 
November, 1913, and has lived here ever since, 
except that she made two trips to Europe in 
the intervening four years, but has maintained 
a continuous residence in the borough of Man- 
hattan during the entire time, and a summer 
home in the Adirondacks where a child was 
born to her in 1916. She resides here with her 
husband. 

The court discusses the “Trading with the 
Enemy Act,” and the president’s proclamation 
of war defining who are to be deemed alien 
enemies. These are declared to be “all natives, 
citizens, denizens or subjects of Germany be- 
ing males of the age of fourteen years and up- 
wards who shall be in the United States and 
not actually naturalized,” and the proclamation 
declares that these shall be accorded the con- 
sideration due to all peaceful and law-abiding 
persons, provided they conduct themselves as 
such. 

The opinion, concurred in unanimously cites 
much English authority to the effect that alien 
enemies are aimed at and pointed out by in- 
ternational law and that nationality is not 
the test, but instead the place where one carries 
on his business. Thus English ruling says that 
“an Englishman carrying on business in an 
enemy’s country is treated as an alien enemy 
in considering the validity or invalidity of his 
commercial contracts.” 

Even “an alien enemy’s wife resident in the 
United ‘Kingdom and duly registered under 
the Alien’s Restriction Act could maintain an 
action in the courts of England for the pur- 
pose of asserting her individual rights, not- 
withstanding that her husband is an alien 
enemy as being a subject of Austria-Hungary 
or that he is abroad and probably engaged in 
fighting against this country.” 

The question has been noted in many of our 
courts and even passed on adversely to the 
views presented by the New York court and 
the opinion in the instant case by Shearn, J., is 
a valuable contribution to the law on the ques- 
tion considered. 

In answer to the contention that residence 
as used in the Trading with the Enemy Act 
means legal residence or domicile and not 
residence as ordinarily understood, it is 
said that “the Trading with the Enemy Act 
was drafted in the light of the common law as 
announced by the greatest authorities in this 
country and in England and its purpose was 
in part to carry out the public policy of pre- 
venting aid to the enemy. If it had been in- 
tended to base the test of right to sue upon na- 





tionality instead of residence in enemy terri- 
tory, such a change in the policy of the law 
would have been indicated by appropriate 
words.” 





PUBLIC CHARITIES—NO LIABILITY FOR 
NEGLIGENCE OF NURSE A RULE OF PROP- 
ERTY IN PENNSYLVANIA.—Patterlini. v. 
Memorial Hospital Assn., 247 Fed. 639, de 
cided by Third Circuit Court of Appeals, holds 
in a diversity of citizenship case, that a fed- 
eral court, if for no other reason than that 
of comity, should follow decision in Pennsyl- 
vania as to non-liability of a hospital associa- 
tion for the negligence of a nurse, because 
this has become a rule of property. 


The question of decision in tort cases be- 
coming a rule of property seems somewhat 
latitudinarian. It appears not to have been 
regarded in states where there was no statutory 
rule, say in fellow servant cases, when the 
Federal courts were exercising their independ- 
ent judgment. 

After citing many Pennsylvania cases in un- 
broken line denying right of recovery against 
a public charity for negligence of its servants 
it is said: 

“During the 30 years that have elapsed 
since the earlier decision, many public char- 
ities have been founded, enlarged, or endowed 
by gifts, bequests or state appropriations. The 
founders and donors have had the solemn 
sanction of the state’s most authoritative court 
that on such public charities should not be 
imposed legal liability for the negligence of 
those employed to administer them. Freedom 
from such liability wronged no one, because no 
one was bound to accept of their helpful service 
and it was no injustice to couple with the vol- 
untary enjoyment of such service judicially 
decreed freedom of the charity from liability 
for negligence. Such being the settled law of 
Pennsylvania, a plaintiff in a case like this 
would have no ground on which to support a 
case in a state court of Pennsylvania. The 
jurisdiction of the Federal court given to non- 
residents against citizens of the local states, is 
to insure an impartial trial, not to create rights 
of action which citizens of the state in like 
condition do not have.” 

But the independent right of judgment in 
Federal courts often has ridden rough shod 
over the principle stated above. 

But the court does not seem to abide with 
this principle according to its plain terms. 
When it was contended that the rule in Penn- 
sylvania was not sound, the court said, in 
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effect, it would not go into the tempting field 
of discussion upon this subject, because a rule 
of property was established by Pennsylvania 
decision and ‘‘whatever the reasoning process 
by which it is reached, the conclusion com- 
mends itself to us.” 

Suppose it had not? If it had been as wishy- 
washy as is this opinion it hardly ought to be 
commended. 








GUARD-RAILS ON BRIDGES — NE- 
CESSITY AND SUFFICIENCY. 


There frequently rests upon railway com- 
panies the same duty with respect to the 
construction and maintenance of highway 
bridges and their approaches as is imposed 
by statute or otherwise upon counties and 
municipalities. -This duty is generally ex- 
pressed as requiring the erection and main- 
tenance of such structures as the circum- 
stances of the particular case require for 
the safety of travel thereon. Oftentimes it 
becomes a question of whether there should 
have been a railing or barrier, and also 
more often as to the strength and stability 
of the guard-rail.t Some of the decisions 
apparently leave the determination of these 
questions to the jury in each particular case 
but it is believed to be a correct statement 
of principle that even in those cases where 
the dangers of travel require the erection 
of guard railings, as is always the case on 
overhead bridges, and frequently on ap- 
proaches thereto, such railings are only to 
protect the traveler from dangers arising 
from the usual and ordinary use of the 
roadway, and not from unusual or extraor- 
dinary uses thereof, and the determination 
of the question whether the railing is suf- 
ficient or not becomes a matter of law for 
the court. 

While there is not a uniformity of deci- 
sions upon this question, some of the cases 
leaving these matters to the jury, yet there 
are quite a number of cases holding that 


(1) 15 Am. & Eng. Enc. of Law (2nd ed), 
426-7. 





the rail is only intended to indicate the lim- 
its of the roadway, and to serve as a guide 
for the traveler ; that it is intended to pro- 
tect against only the dangers resulting: from 
the usual and ordinary use of the roadway 
by the traveler, and not against those aris- 
ing from unusual and extraordinary uses. 
In many of the cases of the latter kind the 
question has been decided to be one of law, 
and this is believed to be the correct rule. 


A number of leading cases in several dif- 
ferent jurisdictions which support this view 
are hereafter referred to and digested. 


In Wasser v. Northampton County 
(Pa.),’ the plaintiff was injured when his 
automobile, driven at a speed of from 20 to 
25 miles per hour, ran through a guard- 
rail and over an embankment. A compul- 
sory non-suit was entered in the lower 
court, which was affirmed by the Supreme 
Court. The latter court, in discussing the 
kind and character of guard-rail, lays down 
the rule as follows: 


“There is no hard and fast rule as to the 
kind and character of a guard rail or bar- 
rier to be erected so that the highway may 
be deemed reasonably safe for the ordinary 
needs of travel. Public roads are intended 
for ordinary travel; if they meet the re- 
quirements which their ordinary uses de- 
mand, the authorities in charge of them 
have performed their duties under the law, 
and cannot be made answerable in damages 
for extraordinary accidents occurring on 
them. Hey v.. Philadelphia, 81 Pa. 44, 22 
Am. Rep. 733. Township officers are not 
bound to anticipate and provide against the 
happenings of accidents under extraordi- 
nary circumstances.” 


In answering the contention that the 
guard-rail was defective in the sense that 
it was not strong enough to prevent an au- 
tomobile running at high speed from going 
over the embankment, the court says: 


“Tt has never been declared to be the law 
in this state that a township must erect 
guard-rails or barriers, at points where the 
public highway runs near an embankment, 
so strong as to stop an automobile running 


(2) 94 Atl. 444, 


soem 6a 


coast aaa 


sche 











280 CENTRAL LAW JOURNAL No. 16 








at the rate of 25 miles an hour. To do this 
would require the building of solid walls of 
masonry, the expense of which would be a 
very onerous burden for any township to 
bear in a rural community. The law does 
not contemplate the building of such a bar- 
rier or guard by counties, or townships, in 
county districts, and the proper and ordi- 
nary uses of the highways in such com- 
munities do not demand this extraordinary 
protection to the traveling public.” 


In McCain y. Garden Grove,’ in affirm- 
ing a directed verdict in favor of the de- 
fendant, the court noted that the railing of 
the bridge was about 2% feet high, and 
that it might be true that, had it been of 
sufficient height and strength to bear the 
weight of the horse, the accident would 
have been avoided, but held that defendant 
was not an insurer against accidents, furth- 
er saying: 

“It was its duty to provide for the use of 
the bridge in the usual manner, and to 
guard against ordinary contingencies, or 
those which might be reasonably: ap- 
prehended.” 


‘The steering gear of plaintiff's automo- 
bile becoming out of order, he lost control 
of the car, which turned out of the road- 
way proper and struck a temporary board 
fence along the side of a bridge. Then fence 
failed to hold the car, and it fell about 
35 feet, causing plaintiff’s injuries, for 
which he sued. The lower court dismissed 
the complaint, which was affirmed in the 
Supreme Court. After disposing of a num- 
ber of authorities by showing that in each 
case cited the plaintiff was allowed to re- 
cover because his injuries were due to de- 
fects in the street or bridge while the use 
to which it was being put by the person 
was the ordinary and reasonable use for 
which it was intended, the court said: 

“In the case before us it is clear that for 
all ordinary uses of the street reasonably to 
be anticipated, it was kept in a safe condi- 
tion, and that if appellants’ car had been 


equally fit for its intended purposes the 
accident would not have happened. The 


(3) 83 Iowa 235, 48 N. W. 1031, 12 L. R. A. 
482. 





defect in the car itself was plainly the prox- 
imate cause of the injury. The breaking 
of the railing was a mere condition. It 
could not reasonably be anticipated that h 
car, by reason of its own defects, would be 
driven over the curb, across the walk for 
pedestrians, and through the wooden rail- 
ing at the side of the street. To hold the 
municipality liable in such a case would be 
to make it an insurer against every accident 
on its streets—in effect an.insurer of the 
tractability of every team and automobile 
driven on its streets. * * * 

“The decisions of this court in Teater v. 
Seattle, 10 Wash. 327, 38 Pac. 1006, and 
Dignan v. Spokane County, 43 Wash. 419, 
86 Pac. 649, are in harmony with the deci- 
sions above discussed. In each pf those 
cases, it is true, was involved the excessive 
force of a runaway team. Such a contin- 
gency, however, is no more extraordinary 
nor less to be anticipated than the eccen- 
tricities of an unmanageable automobile.’ 


In an action to recover damages for the 
death of a person claimed to have resulted 
from the want of a sufficient barrier along 
the bank of a river, it appeared from the 


evidence that there was a fence at that point’ 


made of posts about a rod apart, with two 
wires on them. In affirming a judgment 
sustaining a demurrer to the complaint, the 
court said: 


The circumstances of the case indicate 
that either the team or the wagon of the 
deceased came in contact with a fence post 
of ordinary size and strength and broke it. 
The real question presented by the facts of 
this case is whether the township trustee 
was bound to take notice that the fence was 
an insufficient barrier. In most cases, and 
under ordinary circumstances, it would 
seem that such a fence would be an ample 
warning to keep persons driving along the 
road from running off the bank. It would 
seem that horses under ordinary circum- 
stances would be checked by it until they 
would see and avoid the danger. What 
impelled Dougherty’s horses to rush over 
and break down the fence is- a mystery 
wholly unexplained by the evidence. The 
township trustee was not bound to guard 
against all possible contingencies, all im- 
probable conduct, but only against such dan- 


(4) Swain v. City of Spokane (Wash.), 162 
Pac. 991. 
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gers as he was notified of. There would 
seem to be, in reason, a distinction between 
defects in the traveled way itself, which 
must be encountered by persons traveling 
over it, and those dangers which arise 
merely from the proximity of cuts, wash- 
outs and pitfalls: Township authorities 
may well be held to much more strict per- 
formance of their duties in maintaining the 
safety of the traveled track than in provid- 
ing against.the more remote contingency of 
dangers to be encountered by those who 
leave it, and go into unsafe places not pre- 
pared or intended for travel.’””° 

“The county is obligated to keep its high- 
ways in a reasonably safe condition for 
ordinary travel only, not so that it may in- 
sure protection against its use in an ex- 
traordinary or unusual manner. * * * While 
the stringers had decayed somewhat, and 
some of the planks had warped, owing to 
the action of the elements, yet one could 
safely drive or ride over it with any of the 
carriages and wagons in common use when 
driven at an ordinary speed, and in the or- 
dinary manner. * * * Nor is it necessary in 
order that the bridge may be in a reason- 
ably safe condition that the stringers be 
perfectly sound, or that the planking be 
nailed fast to the stringers.”’ 

In a number of cases, where the railing 
has been broken in collision with a horse 
or automobile, it has been held that even 
if the railing was insufficient or defective 
this was not the proximate cause of the 
accident. 


Plaintiff was driving a horse across a 
bridge over a railroad, when the horse sud- 
denly fell against the railing, broke it down 
and plaintiff was injured. It was contended 
ihat the defendant was negligent in uct 
providing the bridge with sufficient railings 
while the defendant contended that it was 
without fault, and that the alleged defects 
in the railing were not the proximate cause 
of the accident. The court directed a ver- 
dict in favor of the defendant. In affirm- 
ing the action of the lower court, the Su- 
preme Court said: 


(5) MeFarland vy. Emporia Township (Kan.), 
53 Pac. 864. 

(6) Dignan v. Spokane County (Wash.), 86 
Pac. 649, citing with approval and following the 
case of Teater v. City of Seattle, 10 Wash. 327, 
38 Pac. 1006. ; 





“To entitle plaintiff to recover it must be 
shown that the injuries of which she com- 
plains were the natural and proximate re- 
sult of the alleged defects in the bridge. 
West v. Ward, 77 Iowa 324, 42 N. W. Rep. 
309, and cases therein cited. Under the 
evidence submitted we do not think that is 
a matter about which there can be any con- 
troversy. The horse which Miller was driv- 
ing fell because it was diseased, or not 
properly harnessed and driven. The width 
of the bridge and the condition of the rail- 
ing had nothing to do with its fall and 
death. Had it not fallen, the accident would 
not have occurred. The railing of the 
bridge was about 2'% feet high, and it may 
be true that, had it been of sufficient height 
and strength to bear the weight of the 
horse, the accident would have been avoid- 
ed. But defendant was not an insurer 
against accidents. 2 Dill. Mun. Corp., sec- 
tion 789; Raymond v. City of Lowell, 6 
Cush. 524. It was its duty to provide for 
the use of the bridge in the usual manner, 
and to guard against ordinary centingencies, 
or those which might be reasonably appre- 
hended. It was its duty to provide railings 
of sufficient height and strength to prevent 


horses and other animals from walking off | 


at the side, and to resist any weight and 
pressure which would be applied under or- 
dinary circumstances; but it was not its 
duty to provide a railing which would suc- 
cessfully resist the weight of a horse of 
ordinary size precipitated suddenly against 
it. * * * We conclude that the condition of 
the railing and the narrowness of the bridge 
were not the proximate cause of the in- 
juries sustained by plaintiff.” 


In Mason v. County of Spartanburg, 
plaintiff alleged that his horse, becoming 
frightened at a hole in the highway, threw 
him off a bridge and down an embankment 
by reason of want of repair and improper 
construction of the bridge and its abut- 


ments. According to plaintiff's testimony.’ 


while attempting to cross a bridge over a 
creek in a buggy, with his wife, the horse, 
as he put his forefeet on the bridge, be- 
came frightened by a large hole under the 
bridge, and backing, threw the buggy with 
its occupants over the edge of the cause- 
way, the approach to the bridge and the 


(7) MeClain v. Garden Grove, supra. 
(8) 408. C. 390. 
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timbers that formed the edge of the cause- 
way, being rotten, gave way, and these 
timbers, together with the rocks that had 
been thereby held in place, rolled down 
upon plaintiff, broke his leg, and otherwise 
injured him. 

The plaintiff was non-suited in the lower 
court, and on appeal to the Supreme Court 
this judgment was affirmed on the ground 
that from the evidence it appeared that the 
injury was due not to the defect in the 
bridge but to the fright of the horse. 

Where a team of horses from some un- 
known cause became frightened and ran 
away, going over an embankment at the 
terminus of the street where there were nc 
barriers, it was held that although it might 
be negligence not to have the barriers, yet 
such negligence was not the proximate 
cause of the accident, the court saying: 

“Mere concurrence of one’s negligence 
with the proximate and efficient cause of 
the disaster will not create liability. But 
for the escape of the horses from the con- 
trol of the party in charge, the accident 
would not have happened. For that escape 
defendants of course were not liable.’ 

Plaintiff’s horse, becoming frightened by 
a piece of timber dying near the bridge for 
the purpose of repair, backed the plaintiff 
off the ‘bridge, injuring her. In sustaining 
the lower court in granting a non-suit, the 
Supreme Court held that there was no ma- 
terial evidence that the absence of the ban- 
nister or railing was the proximate cause of 
the injuries.’° 

It is not always considered necessary tc 
have a railing of any kind. A case illus- 
trative of this is Teater v. City of Seattle 
(Wash.).7* This was an action for dam- 
ages to a team which ran away and ran off 
a bridge upon which there was no railing. 
The basis of the action was that the city was 
negligent in failing to have a railing on the 
bridge. It appeared from the evidence that 
the team was under such headway that they 


(9) Thubron y. Dravo Contracting Co. (Pa.), 
86 Atl. 292. 

(10) Brown v. Laurens County, 38 S. C. 282. 

(11) 388 Pac. 1006. 





could not make the turn to go over the 
bridge. From an order of non-suit, appeal 
was taken to the Supreme Court of the 
state. In sustaining the non-suit, the court 
said: 

“It further fairly appears by the plain- 
tiff’s case that the bridge, at the point in 
question, was in a reasonably safe condi- 
tion, and that the accident was due to the 
fact that the horses were unmanageable, 
sand were under a full run at the time of 
the accident. The absence of a guard-rail 
does not necessarily infer negligence in all 
cases, and there is scarcely a possibility 
that a guard-rail would have prevented the 
injury in this instance. Under these facts 
we think the non-suit was properly granted. 
The city is not an insurer of the safety of 
its streets, but is only required to keep them 
in a safe condition for ordinary travel.” 


So, also, is Leber v. King County 
(Wash.).%% This was a suit to recover 
damages for personal injuries received 


when plaintiff’s team fell down a steep 
precipice adjacent to the roadway. The 
only negligence relied upon was a failure 
of the county to maintain a railing or bar- 
rier on the side of the road next to the 
declivity. Upon demurrer the suit was dis- 
missed. On appeal to the Supreme Court 
the judgment was affirmed. The court held 
that the duty to erect barriers was not an 
absolute one, and that the law did not re- 


quire it unless the danger was unusual. In 
its opinion the court uses the following lan- 


guage: 

“Here we have a road graded and in re- 
pair, 15 feet wide, which is wide enough 
for all ordinary travel, unless it be in the 
populous centers of the state. We think 
it will require no argument to make plain 
the act that here there was no extraordi- 
nary condition or unusual hazard of the 
road. A similar condition is to be found 
upon practically every mile of hill road in 
the state. The same hazard may be en- 
countered a thousand times in every county 
of the state. Roads must: be built and 
traveled, and to hold that the public cannot 
open their highways until they are pre- 
pared to fence their roads with barriers 
strong enough to hold a team and wagon 
when coming in violent contact with them, 
398. 


(12) 124 Pac. 
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the condition being the ordinary condition 
of the country, would be to put a burden 
upon the public that it could not bear. It 
would prohibit the building of new roads, 
and tend to the financial ruin of the coun- 
ties undertaking to maintain the old ones. 
The unusual danger noticed by the books 
is a danger in the highway itself.’ 


It has been held in one case that the 
driver of the car was guilty of contributory 
negligence preventing a recovery. 


“The guard-rail gave notice to the driver 
of ‘the automobile that the place was dan- 
gerous, and with this notice before him, 
it was his duty to avoid that danger by 
driving his car upon the roadway proper. 
and not take the chances of a test of 
strength between a rapidly speeding auto- 
mobile and a lightly constructed guard-rail, 
sufficient to guard against accidents, result- 
ing from the ordinary uses of the highway, 
but insufficient to stand such a test of 
strength. In this view of the case we are 
also of opinion that the driver of the car 
was clearly gtilty of contributory negli- 
gence.’’* 

H. O’B. Cooper. 

Washington, D. C. 


(13) See to same effect Auberle ¢. City of 
McKeesport (Pa.), 36 Atl. 212. 

(14) Wasser vy. Northampton County (Pa.), 94 
Atl. 444. 








STATE—IMMUNITY FROM SUIT. 





Submitted Dec. 18, 1917. Decided Jan. 28, 1918. 


Johnson v. Lankford et al. 


38 Sup. Ct. 208. 





In an action against a state bank commis- 
sioner and his surety, the petition charged the 
commissioner with dereliction of duty under the 
laws of the state, consisting of continuous over- 
looking of violations of the law by bank officials, 
whereby a bank was brought to insolvency, and 
knowing of the depletion of its assets, and of 
the reduction of its reserves, and not requiring 
their repair, and further alleged that, after tak- 
ing possession of the bank, the commissioner 
groundlessly refused to pay a certificate of de- 
posit held by plaintiff from the available re- 
sources of the bank or the state guaranty fund, 
and so interpreted and enforced the laws of the 
state as to deny plaintiff the equal protection of 
the laws, and deprive him of his property with- 
out due process of law, and that because of 





the state’s immunity from suit plaintiff had no 
remedy by judicial review. No relief was asked 
against the state guaranty fund. Held, that 
the action was not one against the state, within 
Const. Amend. 11, providing that the judicial 
power of the United States shall not be construed 
to extend to any suit commenced or prosecuted 
against one of the United States by citizens of 
another state, or by citizens or subjects of any 
foreign state, as an officer of a state may be 
delinquent, without involving the state in de- 
linquency. 


Action for the sum of $5,235.60, with interest, ) 
for the failure of defendant in error Lankford 
to perform his duty as bank commissioner of 
Oklahoma, in consequence of which plaintiff in 
error sustained loss in the amount stated. 
Southwestern Surety Insurance Company, an 
Oklahoma corporation, was surety on the of- 
ficial bond of Lankford. 

Defendants, defendants in error here, moved 
to dismiss the action on the ground of want 
of jurisdiction in the court, the action being 
“one against the state of Oklahoma without 
its consent, in violation of the Eleventh Amend- 
ment of the Constitution of the United States.” 

The court granted the motion, reciting that 
it was upon the ground stated and that the 
question of jurisdiction was alone involved in 
its decision, and subsequently allowed a writ 
of error to review that question only. 


Plaintiff in error (we shall refer to him as 
plaintiff) is a citizen of the state of Massachu- 
setts. The defendants in error are citizens of 
the state of Oklahoma. 


The petition of plaintiff is, in outline, as 
follows: 


Lankford, in March, 1911, then being bank 
commissioner of Oklahoma, and again in 
March, 1915, entered into official bonds with 
the insurance company as surety in the sum 
of $25,000 for the faithful performance of his 
duties as required by law. 


On October 11, 1913, the Farmers’ & Mer- 
chants’ Bank of Mountain View, Okla., a do- 
mestic banking corporation under the control 
and supervision of Lankford as bank commis- 
sioner, for value received, executed and de- 
livered to plaintiff a certificate of deposit for 
the sum of $5,066.66, with interest at 3 per 
cent. 


February 20, 1915, Lankford, as bank com- 
missioner, took possession of the bank, and of 
its assets because of its insolvency. There- 
upon plaintiff indorsed the certificate to one 
Martin for collection, who presented the same 
to Lankford for payment. Payment being re- 
fused, Martin reindorsed the same to plaintiff. 
Under the terms of the bonds given by Lank- 
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ford it was his duty as commissioner to pay 
the certificate of deposit at the time it was 
presented to him. By refusal to so pay it, 
and his refusal’ afterward to pay upon the de- 
mand of plaintiff, he, Lankford, grossly and 
entirely failed to perform his duty, and being 
informed of the conditions of the bank and hav- 
ing means of knowledge he allowed the persons 
in charge of it to squander its assets so as to 
damage plaintiff in his right to compel payment 
from the bank. He, Lankford, also failed to ex- 
ercise proper care and supervision in that be- 
fore the making of the certificate of deposit and 
thence continuously up to the time he took pos- 
session of the bank, with full kndwledge of the 
situation, he permitted the persons in charge of 
it to conduct it while its reserve was less than 
that required by law, and failed to take pos- 
session of it for the purpose of enforcing the 
law, or to do anything else adequate and re- 
quisite in the premises. 
while insolvent to make excessive loans and 
overdrafts in violation of law. And, knowing 
that it was in the hands of incompetent and 
inefficient persons, he allowed it to be controll- 
ed and managed by them inefficiently and in- 
competently and without economy, to the great 
damage of its assets, and plaintiff thereby was 
deprived of all opportunity of recovering the 
amount of his certificate out of its property. 

Lankford failed to make the visits to the 
bank which the law of the state required him 
to make or exact the reports which the law re- 
quired him to exact. He permitted it to re- 
duce the funds which the law required it to 
have and failed to notify it of the deficiencies 
or to require it to repair them. 

It was his duty to have taken possession of 
the bank, but he delayed to do so until Feb- 
ruary, 1915, when its assets were so squander- 
ed and depleted as to be insufficient to pay 
plaintiff's claim. He knew of the violations 
of law by its officers and of its insolvency. 


It was his duty after he took possesion to 
pay plaintiff's claim but he arbitrarily and 
capriciously refused, in violation of law and 
his bonds, and there was no cause whatever 
for him to have questioned the certificate as 
a valid claim against the guaranty fund of 
the state, which was available under the law of 
the state for the payment of claims against 
the bank. 


The laws of the state have been so inter- 
preted and enforced by him as to deny plain- 
‘tiff the equal protection of the laws in vio- 
lation of the Fourteenth Amendment of the 
Constitution of the United States and he has 
exercised this power so arbitrarily and capri- 


He also permitted it - 





ciously that other depositors of the same class 
and condition of plaintiff have been paid out 
of the available cash resources of the bank 
and the guaranty fund, and because the state 
is immune from suit plaintiff has no remedy 
by judicial review and Lankford, acting for 
the state as bank commissioner, has deprived 
plaintiff of his property without due process of 
law in violation of the Fourteenth Amend- 
ment of the Constitution of the United States 
by illegally preferring other depositors to 
plaintiff, thereby breaching the obligation of 
his bonds. 


By failure to perform the promises made 
for the benefit of plaintiff in the bonds, he has 
been damaged by defendants in the sum of 
$5,235.60, on February 20, 1915, together with 
6 per cent interest thereon, amounting, Au- 
gust 20, 1915, to the sum of $5,392.67. 


Plaintiff was without knowledge of the de- 
linquencies of Lankford and the condition of 
the bank and, without fault on his part, al- 
lowed the moneys represented by the certificate 
to remain in the bank after the same became 
due. 3 


Judgment was prayed for the amounts above 
specified. 


Mr. Justice MeKENNA, after stating the 
case as above, delivered the opinion of the 
court. 


Whether the District Court had jurisdiction 
was necessarily to be determined by reference 
to the case made by the petition. Hence we have 
given it at some length, omitting repetitions. 
It will be observed that the basis of the action 
is the neglect of duty of Lankford as bank 
commissioner, by which plaintiff has been dam- 
aged to the amount of his certificate of deposit. 
The insurance company has been made a party 
defendant because it has guaranteed the faith- 
ful performance of his duties, a statute of the 
state, it is contended, making it liable. Wheth- 
er the contention is tenable or whether the 
petition or the case is defective in any particu- 
lar we are not called upon to say. Upon nei- 
ther question was the judgment of the District 
Court defensively invoked. The sole question 
for our consideration then \is whether the 
eause of action stated is one against the state 
of which the District Court has no jurisdiction. 

There is certainly no assertion of state action 
or liability upon the part of the state, and no 
relief is prayed against it. The charges are 
all against Lankford. The relief sought is 
against him because of his willful or negligent 
disregard of the laws of the state, and it is 
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because of this his surety is charged with 
liability, it having guaranteed his fidelity. 


We think the question, therefore, should be 
answered in the negative; that is, that the 
action is not one against the state. To an- 
swer it otherwise would be to assert, we think, 
that whatever an officer does, even in contra- 
vention of the laws of the state, is state action, 
identifies him. with it and makes the redress 
sought against him a claim against the state 
and therefore prohibited by the Eleventh 
Amendment. Surely an officer of a state may 
be delinquent without involving the state in 
delinquency, indeed, may injure the state by 
delinquency as well as some resident of the 
state, and be amenable to both. 


The case is not like Lankford v. Platte Iron 
Works, 235 U. S. 461, 35 Sup. Ct. 173, 59 L. 
Ed. 316. There the effort was to compel the 
payment of a claim (certificates of deposit is- 
sued by a bank) out of the fund to which the 
state had a title and which it administered 
through its officers: Any demand upon it was 
a demand upon the state and a suit to enforce 
the demand was a suit against the state, neces- 
sarily precluded by the purpose of the law. 
The case at bar is not of such character. Its 
basis is Lankford’s dereliction of duty, a duty 
enjoined by the laws of the state, and the dere- 
liction is charged to have been continuous, 
overlooking violations of the requirements of 
law by the bank officials by which it was 
brought to insolvency, knowing of the depletion 
of its assets, knowing of the reduction of its 
reserves, and not requiring their repair. A 
further dereliction is charged after Lankford 
took possession and such arbitrary conduct 
and preferences that plaintiff's claim was sub- 
ordinated to other claims of like character. 


The present case finds example in Hopkins 
v. Clemson College, 221 U. S. 636, 31 Sup. 
Ct. 654, 55 L. Ed. 890, 35 L. R. A. (N. S.) 243, 
where the college was held liable for acts of 
trespass upon private property, and it was 
said by Mr. Justice Lamar, speaking for the 
court, that immunity from suit was a “high 
attribute of sovereignty—a prerogative of the 
state itself—which cannot be availed of by 
public agents when sued for their own torts.” 
And it was further said, “The Eleventh 
Amendment was not intended to afford them 
(public agents) freedom from liability in any 
ease where, under color of their office, they 
have injured one of the state’s citizens.” And 
a distinction was marked between such acts 
and such as affect the state’s political or 
property rights. 





One charge in the petition will justify spe- 
cial comment. It is that the enforcement of 
the laws of Oklahoma in the matters com- 
plained of was and is solely through and by 
Lankford as bank commissioner and that he 
so arbitrarily and capriciously exercised his 
powers as to deprive plaintiff of the equal 
protection of the laws and to give to “other 
depositors an unequal and more advantageous 
enforcement of the law than to plaintiff, this 
to plaintiff’s damage.” And also it is alleged 
that Lankford’s conduct in that particular de- 
prived plaintiff of his property without due 
process of law in violation of the Fourteenth 
Amendment of the Constitution of the United 
States. 

The purpose of the allegations is not very 
clear. They might be considered as intended 
for emphasis of the wrongful conduct of Lank- 
ford; but they seem to be made more of than 
this in the argument of counsel, and we are 
left in doubt whether they are pleaded as in- 
dependent grounds of recovery or only as ele- 
ments with other grounds. It is somewhat im- 
possible to regard them as the former, for no 
special relief is asked on account of them. 
They represent completed acts the injury of 
which has been accomplished, the plaintiff los- 
ing by them access to the guaranty fund or 
its security, and hence Lankford is charged 
with personal liability. But no relief, as we 
have said, is prayed against the fund. If it 
were, Lankford v. Platte [Iron Works, supra, 
might apply. 

Judgment reversed and cause remanded for 
further proceedings in accordance with this 
opinion. 


Nore.—State Officer Not Immune from Suit 
Charging Neglect of Duty.—In the instant case 
there is no question of any claim that an officer 
was acting under invalid authority as was the case 
of Louisville & N. R. Co., 63 Fla. 491, 58 So. 543, 
44.L. R. A. (N.S.) 189. Nor is any consideration 
given to cases where in a suit against an officer 
claiming a right to charge fees, because the state 
has no pecuniary interest in such a suit as in 
Ex parte Fitzpatrick, 171 Ind. 557, 86 N. E. 964. 
Nor where it is sought to compel a board to per- 
form a ministerial duty. Granville County Bd. v. 
State Bd. of Education, 106 N. C. 81, 10 S. E. 
1002. Nor does this note consider suits seeking 
to restrain a board or officer from enforcing an 
alleged unconstitutional statute. Merchants Exch. 
v. Knott, 212 Mo. 616, 111 S. W. 565. 


The question does touch that of judgment or 
discretion of an officer alleged to be negligent in 
the performance of a duty. 

Thus it was held in. Wiest v. School District 
Or., 137 Pac. 1026, that a school district is not 
liable for a tort committed by directors of a 
school district and their clerk in entering on its 
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records their reason for dismissal of a teacher. 
‘Lhis was where the district was sued. The court 
relied on Board of Education y. Volk, 72 Ohio 
St. 469, 74 N. E. 646, 18 Am. Neg. Rep. 581, 
wherein it was said: “The board is not authorized 
to commit a tort, to be careless or negligent, it 
does not in that respect represent the district and 
for its negligence or tort in any form, the board 
cannot make the district liable.’ The Wiest case 
said there can be no imputed wrong to the dis- 
trict for any torts of its officers and no fund given 
it can be diverted from the purpose intended by 
law to be devoted. The Volk case merely held 
there was no liability of the board “in its cor- 
porate capacity,” nothing being ruled as to lia- 
bility for negligence by individual members of the 
board. 


Apart from the general claim of non-liability 
for acts governmental in character, there is the 
thought that school funds are not intended by 
law to be diverted for satisfaction of any dam- 
ages caused by administrative officers. As to this 
see Ernst v. West Covington, 116 Ky. 850, 76 
S. W. 1089, 63 L. R. A. 652, 105 Am. St. Rep. 241, 
3 Ann.,Cas. 882; Weddle v. School Comrs., 94 
Md. 334, 51 Atl. 289. 


The fact that a school district is made by stat- 
ute capable of suing and being sued as a quasi- 
public corporation does not carry the inference 
of liability for a trespass. School Dist. v. Wil- 
liams, 38 Ark. 454. See as contra, Redfield v. 
School Dist., 48 Wash. 85, 92 Pac. 770. 


As to individual liability of an officer or direc- 
tor of a state board the case of Morrison v. 
McLaren, 160 Wis. 621, 152 N. W. 475, L. R. A. 
1915E 469, proceeds on the theory that for acts 
of misfeasance there would be individual liabil- 
ity, but evidence did not show such. 


In Hopkins y. Clemson Agri. College, 221 U. S. 
636, 31 Sup..Ct. 654, 55 L. ed. 890, 35 L. R. A. 
(N. S.) 243, the action was against an agricul- 
tural college, which received state aid and was 
invested with municipal powers. For its own cor- 
perate purposes it performed certain work, and 
in the doing of that it caused damage to an 
individual. In that case there is quite a full 
review of the question of the conferring of gov- 
ernmental authority as such and abortive attempts 
to do this. 


It is said that: “Neither a state nor an indi- 
vidual can confer upon an agent authority to 
commit a.tort, so as to,excuse the perpetrator. 
In such cases the law of agency has no application 
—the wrongdoer is treated as a principal and in- 
dividually liable for the damages inflicted. 


If the officer acts under an unconstitutional 
statute, he may be restrained. Ex parte Young, 
209 U. S. 123, 28 Sup. Ct. 441, 52 'L. ed. 714, 13 
L. R. A. (N. S.) 932, 14 A. & E. Ann. Cas. 764, 
“because a void act is neither a law nor a com- 
mand.” 


This case also says: “Neither public corpora- 
tions nor political. subdivisions are clothed with 
that immunity from suit which belongs to the 
state alone by virtue of its sovereignty.” 


But further it is said that: “As to state officers 
it has often been held that ‘the exemption of the 
United States from judicial process does not pro- 
tect their officers and agents, civil and military, 





in time of peace, from being personally liable to 
an action of tort by a private person, whose rights 
of property they have wrongfully invaded or in- 
jured even by authority of the United States.’” 
Eelknap v. Schild, 161 U. S. 18, 16 Sup. Ct. 443, 
40 L. ed. 601. 

In Herr v. Central Ky. Lunatic Asylum, 97 Ky. 
458, 30 S. W. 971, 28 L. R. A. 394, 53 Am. St. 
Rep. 414, it was said in a suit to abate a nuisance 
that: “If officers or agents of the state invade 
private right in a mode not authorized by the 
statute is invalid, unquestionably the person in- 
jured has a preventive remedy.” 


This excerpt passes by the question of liability 
as an individual for a tort, but it suggests that, 
if he acts in discretion he may not be deemed 
liable. If there is, however, no exercise of dis- 
cretion but plain dereliction of duty, there is a 
different state of affairs. Such dereliction may 
be equivalent to willful trespass. v 








ITEMS OF PROFESSIONAL 


INTEREST. 
DANGERS TO BE AVOIDED IN THE OR- 
GANIZATION OF SO-CALLED “MASSA- 


CHUSETTS TRUSTS.” 





Our good friend, Mr. John H. Sears, of New 
York, who developed and expanded the idea of 
the so called Massachusetts Trust in his work 
in Trust Estates as Business Companies, now 
comes out with a warning in the Corporation 
Journal that there is some danger involved in 
this form of business organization unless great 
care is shown. Mr. Sears says: 


“A layman does not have a wide enough 
technical education to enable him to determine 
under what conditions a trust can be created, 
how it should be framed in order to prevent 
liabilities of the shareholders and how it 
should be operated by the trustees and their 
agents. The case of People v. Green, 150 III. 
513 illustrates how some businesses, at least, 
are limited to corporate form. A trusteeship 
must be framed with the greatest care and the 
business of it conducted by the trustees with 
an absolutely strict regard for technical re- 
quirements or the courts may hold an investor 
therein liable for all the debts and liabilities 
of the organization to the full extent of his 
private fortune. One ground for such liability 
might be that though the particular enterprise 
is called a trust it is in reality drawn in such 
a way as to constitute a partnership. In the 
case of In Re Associated Trust, 220 Fed. 1012, 
the United States District Court for Massichu- 
setts ruled that the so-called ‘Massachusetts 
Trust” before the court was an unincorporated 
company within the meaning of the Bankruptcy 
Law because of certain provisions in the trust 
agreement providing for election of trustees. 
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In addition to the matter of properly drawing 
the papers for such an organization, its proper 
conduct so as to protect the holder of its 
shares or its certificates, largely rests upon the 
experience, character and ability of the trus- 
tees, guided by competent counsel. The agents 
of the trustees must also act within their 
powers. Incompetent or dishonest agents 
might incur liabilities beyond those contemplat- 


“The liability of a corporate stockholder is 
automatically limited by statute to payment 
for its shares. When this has been done, he 
need no longer concern himself with the ques- 
tion of liability. On the other hand, a cer- 
tificate holder in a trusteeship or common law 
company, through no fault of his own, may un- 
expectedly be subjected to liability to the full 
extent of everything he owns or may thereafter 
own if (1) through inexperience, inadvertence 
or lack of knowledge of the essential details, 
the instrument attempting to establish the 
trust or association is not properly drawn; (2) 
if the trustees fail to bring to the attention of 
the persons dealt with that they must look 
to the trustees or to the trust funds only for 
payment of contract obligations; (3) if the 
trustees fail to take out and maintain sufficient 
liability insurance to cover judgments for -tort 
liability, or (4) if the trustees fail to conduct 
the business as a trust estate.” 





MEETING OF THE MISSISSIPPI 
BAR ASSOCIATION. 


ANNUAL 





The next meeting of the Mississippi Bar As- 
sociation will be held May first 1nd second, at 
Jackson, Miss. 


The president’s address will be delivered by 
Hon. A. A. Armistead of Vicksburg; the an- 
nual address by Assistant U. S. Attorney Gen- 
eral W. C. Fitts. Selected papers will be read 
by Mr. Julian C. Wilson, of Memphis, Tenn., 
and Mr. Jeff Truly of Natchez. 








BOOKS RECEIVED. 





Corpus Juris. Being a Complete and Syste- 
matic Statement of the Whole Body of the Law, 
as Embodied in all Reported Decisions. Edited 
by William Mack, LL. D., Editor-in-Chief of 
the Cyclopedia of Law and Procedure; and Wil- 
liam Benjamin Hale, LL. B., Contributing Edi- 
tor of the American and English Encyclopedia 
of Law and the Encyclopedia of Pleading and 
Practice. Volume XIII. New York. The 
American Law Book Co. 1917. 
follow. 


Review will - 





HUMOR OF THE LAW. 





A lawyer and his wife on one occasion were 
discussing the tenet of the Swedenborgian faith, 
one of which is that the occupation which most 
interests us in this life will be our duty in the 
life to come. The good wife scouted the idea 
very much. Finally her husband suggested: 
“You don’t know, I may have to practice law 
in heaven.” “Of course,” she says, “you know 
there are no lawyers in heaven.” 





Dignity is essential to the position of a judge 
upon the bench, and he should: never descend 
to an encounter of wits with the lawyers be- 
fore him, said Mr. Justice Holmes, of the 
United States Supreme Court, to a party of 
young law students recently; and he told this 
story: 

A certain judge was presiding at the trial of 
a prisoner accused of unlawfully entering a 
residence and stealing a valuable clock. The 
evidence showed conclusively that the accused, 
who had been standing in the street, reached 
his arm through an open window ard, seizing 
the clock, which was standing on a desk neat 
by, made off with it. 

The attorney for the prisoner sought to 
harry the judge into some mistake that might 
be turned to his client’s advantage. 

“Your honor,” he said, “we deny that the 
person of the prisoner entered and wrongfully 
took the clock in question. We admit that his 
right arm did; that it entered through the open 
window and feloniously seized the article. But 
this body was standing outside in the street, 
and we submit that it should not be punished 
for an offense committed only by the right 
arm.” 

“Very well, Mr. Lawyer,” replied the judge 
with a smile as he made ready to outwit the 
attorney, “I will accept your view of the case. 
The body of the prisoner is discharged from 
custody, guiltless, to go whither it please him. 
But his right arm I sentence to the state peni- 
tentiary for a term of five years. Mr. Sheriff, 
take the convicted arm to the prison. And I 
rather think,” he added, again addressing the 
lawyer, “that your client will be glad to ac- 
company his arm.” ) 

“I hardly think that is necessary, your 
honor,” replied the attorney, bowing low with 
mock humility as he turned to the prisoner 
and ran his hand under the man’s coat. Then, 
turning to the sheriff, who stood by gaping in 
amazement, he said: ] 

“Here, Mr. Sheriff, is your convicted prison- 
er!” and, with a furtive wink at the court, 
handed the sheriff his client’s wooden arm! 
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1. Abatement and Revival—Lex Loci Fori.— 
Where action is brought in Texas on a judgment 
rendered in Indiana, from which an appeal is 
pending, and the right to sue thereon in Indiana 
is not shown, the action is governed in that 
respect by the laws of Texas.—Van Natta v. 
Van Natta, Tex., 200 S. W. 907. 


2. Agriceulture—False Branding.—Cotton seed 
meal is a “commercial fertilizer” and “fertilizer 
material” within Acts 1911, pp. 172, 173 (Park’s 
Ann. Pol. Code, §§ 1778a, 1778e), giving purchaser 
remedy in damages for false branding and de- 
ficiency in value of any commercial fertilizer 
or fertilizer material.—Boston Oil & Guano Co. 
v. Williams, Ga., 94 S.. E. 1041. 


3. Alteration of Instruments—Detaching Part. 
—Where in the written contract between maker 
and payee it was agreed that the note might be 
detached from such contract, such detachment 
on the perforated lines is not an alteration.— 
lowa City State Bank v. Milford, Tex., 200 S. W. 
883. 

4.——Filling Blanks.—Authority to co-obligor 
to “fill in” executed agreement for exchange of 
corporate stock in which were left blank 
obligee’s name and numbers of shares of the 
respective stocks, did not authorize such co- 
obligor to interlineate “or $2,700,” creating an 
alternative obligation to deliver that sum or 
the stock.—Dozier v. National Borax Co., Cal, 
170 Pac. 638. 

5. Assault and Battery—Lawful Resistance.— 
One who is threatened with a mere assault and 
battery has as much right within reason to meet 
the force exercised against him with force as 
thus to pepel a force which threatens a graver 
injury.—State yv. Stansberry, Iowa, 166 N. W. 359. 





6. Associations—Condition Precedent.—Pro- 
visions in constitution of association, organized 
to maintain telephone system, requiring mem- 
bers to offer stock for sale, first to the association, 
was a mere condition precedent, attached to the 
right to sell the stock, and not an unreasonable 
restraint upon the alienation of the stock, and 
was valid.—Aubuchon v. Aubuchon, Mo., 200 §. 
W. 684. 

7. Attorney and Client—Admission to Bar.— 
A man of mature years and of good general 
reputation, who, as found by board of law ex- 
aminers, has failed to conceive nature. of duties 
of attorney, and has no proper conception of 
ethics of profession, having solicited business 
for member of bar, etc., should not be admitted 
to practice law.—In re Bowers, Tenn., 200 S. W. 
821. 

8.——Compensation of Assistant.—Knowledge 
by client that his attorney is being assisted by 
associate counsel will not establish client's ratifi- 
cation of employment of such counsel on his be- 
half, where rendition of assistance by such 
counsel was consistent with their employment 
by another interested litigation.—Young v. Fow- 
ler, Ark., 200 S. W. 813. 

9. Disbarment.—Practice of attorney in 
causing another to appear of record as bringing 
actions which are in fact brought and prose- 
cuted by himself, while disapproved, held not 
sufficient ground for disbarment, where no one 
had been thereby misled, overreached, or preju- 
diced.—In re Hertz, Minn., 166 N. W. 397. 





10. Banks and Banking—Notice.—Request to 
bank by partner in firm having checking account, 
and also liable on note discounted to it by firm, 
for statement of business, coupled with notice 
of intended dissolution, in light of practice of 
banks, was properly construed as request for 
status of firm’s checking account only.—Bank 
of Greenville v. S. T. Lowry & Co., W. Va., 94 
S. E. 985. 

11. Evidence.—In action by depositoragainst 
bank to recover amount of drafts claimed by 
bank to have been deposited for collection mere- 
ly, representing corn sold and shipped in rail- 
road cars, evidence that cars also contained 
corn owned by others was not material.—Bri- 
gance v. Bank of Cooter, Mo., 200 S. W. 668. 





12. Bills and Notes—Consideration.—Purchaser 
of land on contract, who made notes to the 
vendor, who in turn obtained a contract from the 
owner of the land, and on account of evil machi- 
nations of the vendor the land was lost, and 
there was no consideration for the notes, has 
no defense against a holder of the notes in due 
course, within Rem. Code 1915, § 3443.—Fisk 
Rubber Co. of New York v. Pinkey, Wash., 170 
Pac. 581. 

13. Bonds—Constitutional Law.—A bond exe- 
cuted under a statute afterwards declared un- 
constitutional is not necessarily void; the test 
of its enforceability being whether it is based 
on a consideration independent of the statute or 
some advantage has accrued to the obligors.— 
Love v. McCoy, W. Va., 94 S. E. 954. 


14. Brokers—Dissolution of Firm.—Dissolu- 


tion of a firm of brokers did not terminate a con- 
tract giving them the right to sell land for a 
certain commission, where their dissolution 
agreement expressly continued the business as 
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to the contract involved.—Kendrick vy. Hansen, 
Cal., 170 Pac. 675. 

15. Building and Loan Associations—Rate of 
Interest.—The word “premium,” as originally 
used in building and loan statutes and con- 
tracts, contemplated a payment for use of 
money in excess of rate of ifmterest agreed 
upon, and did not necessarily mean a payment 
for use of money in excess of highest legal rate 
of interest—Aetna Building & Loan Ass’n vy. 
Harris, Okla., 170 Pac. 700. 

16. Carriers of Goods—Tariffs.—Services ren- 
dered by intersecting railroads in transporting 
gravel from plaintiff's gravel pit within city 
to point where plaintiff was building bridge 
within city were not switching services inde- 
pendent of line haul, so that one railroad was 
entitled to tariff rate fixed for line haul serv- 
ices per car of gravel, and not merely to switch- 
ing rate—-Cummings Sand & Gravel Co. v. 
Minneapolis & St. L. Ry. Co., Iowa, 166 N. W. 


S54. 


17. Carriers of Live Steck—Allegaita and 
Probata.—In action for damages to interstate 
shipment of live stock, where railroad company’s 
liability was governed by Carmack Amendment 
as altered by Cummins Amendment of 1916, held, 
that plaintiff, having alleged company’s negli- 
gence instead of relying on its common-law lia- 
bility as insurer, must prove it as alleged.—Rob- 
inson v. Bush, Mo., 200 S. W. 757. 

18.——Burden of Proof.—Where shipper of 
live stock alleged that railroad company was 
guilty of negligent delay in transportation, ship- 
per, while having burden of proving such negli- 
gent delay, need not establish it by direct evi- 
dence.—Robinson v. Bush, Mo., 20 S. W. 757. 

19. Separation of Animals.—Where carrier 
of live stock undertook to erect a partition in a 
car so as to.separate the animals, it must, re- 
gardless of the primary duty of erecting the 
partition, construct a reasonably safe one.— 
Crow v. Bush, Mo., 200 S. W. 762. 





20. Chattel Mortgages—Conversion.—If the 
mortgagee converts all the property mortgaged, 
and the value exceeds the debt, he must account 
to the mortgagor for the excess, but if there is 
an actual deficiency he can demand nothing 
more of the mortgagor.—Rentz v. Crosby, S. C., 
94 S. E. 1053. 

21. Commerce—Employe.—That injuries to 
section hand in placing a hand car on the track 
preparatory to repairing the track occurred in 
interstate commerce did not aid the servant who 
was then injured, where the injury resulted 
from pure accident.—Woods v. Cincinnati, N. O. 
& T. P. Ry. Co., Ky., 200 S. W. 616. 

22. Contracts—Fraud.—Where one party to 
verbal contract assumes to reduce terms to 
writing and fraudulently embodies a different 
contract and states that writing contains sub- 
stance of verbal contract, the other party, there- 
by induced to sign it without reading it, may 
plead such fraud in defense to recovery thereon. 
—Vermont Farm Mach. Co. v. Ash, N. M., 170 
Pac, 741. 


23. Public Policy.—An agreement of hus- 
band and wife, who had separated, that one of 
them would seek a divorce, and the wife would 
pay the costs, was void as against public policy. 
—Edleson v. Edleson, Ky., 200 S. W. 625. 








24. Corporations—Capital Stock.—Corporation 
owning patent right and holding part of capital 
stock of another corporation issued to it in con- 
sideration of right to use patent, etc., may sell 
such stock and pay proceeds to operating com- 
pany on condition of subsequent accounting, and 
such transaction’ is not ultra vires, or a gift of 
corporate assets.—Howard y. Tatum, W. Va., 94 
S. E. 965. 

25.——Corporate Name.—Corporation consent- 
ing to co-partnership’s use of its corporate name, 
after sale of co-partnership’s business and name 
to plaintiff corporation, might be restrained 
from unfairly and wrongfully interfering with 
plaintiff’s use thereof and from use of deceptive 
methods to divert business from plaintiff.—Twin 
City Brief Printing Co. v. Review Pub. Co., Minn., 
166 N. W. 413. 

Expiration of Charter.—Where charter 
had expired without knowledge of the parties 
and a transfer of stock was made and new cer- 
ticates were issued and pledged for the price, 
an assignee of the purchaser upon discovering 
the fact could demand a return of the considera- 
tion, but could not, at the same time, organize 
a new corporation and retain the assets and 
corporate name.—Scott v. Davis, Mo., 200 S. W. 
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27. Principal and Agent.—Where general 
manager of corporation engaged in grain and 
mule business in name of corporation purchased 
soft drinks, held, that corporation was not liable 
on theory that he acted within apparent scope 
of his authority.—St. Louis Beverage Co. v. 
Planters’ Grain Elevator, Mule & Feed Co., Mo., 
200 S. W. 780. 

28. Customs and Usages—FTarol Evidence.— 
Lease which covenants against tenant's use of 
building’s freight elevator except for freight 
cannot be overridden by parol evidence of con- 
trary custom or usage established when lease 
was made.—Follins v. Dill, Mass., 118 N. E. 644. 





29. Damages—Punitive.— Punitive damages 
should not be awarded in any case where the 
amount of compensatory damages is adequate 
to punish the defendant, but only where they 
are insufficient for that purpose.—Hess vy. Mari- 
nari, W. Va., 94 S. E. 968. 

30. Special Damages.—An allegation that 
plaintiff by reason of injuries “had lost —— 
months of time, to the value of $ ," is no 
allegation of special damages.—Huntington Con- 
tract Co. v. Bush, Ky., 200 S. W. 618. 

31. Deeds—Fee Simple Estate.—Conveyance 
of land to one in trust for use of himself and 
brothers and sisters with survivorship on death 
without children surviving, until youngest child 
reached 21, to be then equally divided between 
children, gave grantee or trustee a fee simple, 
defeasible on his death without children sur- 
viving.—Barton v. Chance, Ga., 94 S. E. 1007. 

32. Incapacity to Contract.—Capacity to 
dispose of property is not inconsistent with a 
considerable degree of mental weakness, and 
survives capacity to do business generally, so 
long as there remains the capacity to understand 
the extent of one’s estate and the effect thereon 
of his act and the claims which others may 
have.—Leonard v. Shane, Iowa, 166 N. W. 373. 

33. Divoree—Appeal and Error.—Where evi- 
dence on motion for allowance for maintenance 
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of child pending suit for divorce was not brought 
up, and the pleadings on the motion were in- 
sufficient to disclose the issues, the court on 
appeal could assume that the trial court was in 
error in requiring temporary contribution from 
the husband.—Edleson v. Edleson, Ky., 200 S. W. 
625. 

34. Easements—Prescriptive Use.—Where de- 
fendants’ predecessor in title gave plaintiff a 
passway over his land, and plaintiff and the pub- 
lic generally had used the entire way under 
elaim of right for over 15 years, an easement 
in the way existed in favor of plaintiff—Powell 
v: Wines, Ky., 200 S. W. 641. 

35. Eminent Domain—Spur Track.—As service 
of spur track is denied to no industry which it 
is reasonably feasible for it to serve, use must 
be deemed public, although not of same quality 
as that of extension of main line of railroad.— 
Menasha Woodenware Co. v. Railroad Commis- 
sion of Wisconsin, Wis., 166 N. W. 435. 

36. Equity—Laches.—Generally the doctrine 
ef laches does not require suit for fraud until 
full knowledge of the fraud is brought home 
to plaintiff, although he must be alert and dili- 
gent.—Wendell v. Ozark Orchard Co., Mo., 200 
S. W. 747. 

37. Multifariousness.—Bill for removal of 
executors and for appointment of receiver to 
execute will was not multifarious, as each de- 
fendant executor had interest in effort to re- 
move him.—Brown v. Wilcox, Ga., 94 S. E. 993. 

38. Executors and Administrators—Jurisdic- 
tion —Allegation in petition for letters of ad- 
ministration that petitioner is entitled under 
law to be appointed administrator, “being re- 
quested to do so by relatives” of deceased, does 
not negative existence of necessary jurisdic- 
tional facts, but would admit evidence of a 
selection by relatives under Civ. Code 1910, § 
23943, subds. 3, 6—Wash v. Dickson, Ga., 94 S. E. 
1009, 

39. False Pretenses—Sufficiency of—Alleged 
pretenses need not be such as would deceive one 
of ordinary intelligence or caution, and it is 
sufficient that representations falsely assert ex- 
istence or non-existence of fact with intent of 
Sudnick v. Kohn, W. Va., 94 








procuring money. 
S. E. 962. 

10. Fraudulent Conveyances — Antenuptial 
Agreement.—If wife was innocent of and had 
no knowledge of fraudulent intent of husband, 
conveyance by him to her, pursuant to written 
antenuptial agreement in consideration of mar- 
riage, is not void as to creditors of husband.— 
Armstrong v. Armstrong, Wash., 170 Pac. 587. 


41.——-Oral Lease.—Where an oral farm lease 
is transferred in fraud of creditors with knowl- 
edge of grantee, but before work or ‘seeding is 
done on the farm, creditors of the grantor can- 
not reach crops raised by the grantee, nor are 
they subject to subsequent mortgages placed 
thereon by the grantor without grantee’s knowl- 
edge or consent.—Smith v. Dement Bros. Co., 
Wash., 170 Pac. 555. 

42. Gifts—Evidence.—On issue as to gift of 
land to plaintiff by her father, the defendant, 
evidence as to amount of tand owned by de- 
fendant at time of alleged gift and as to number 
of his children, in connection with showing of 








contemplated division of property among chil- 
dren, was admissible.—Deal v. Mosely, Ga., 94 
S. E. 1013. 

43. Highways—Dedication.—Where language 
of grant dedicating right of way for state road 
was that road should “coincide” with highway 
running past grantor’s residence, “coincide” 
meant to agree with.—Bidwell v. McCuen, lowa, 
166 N. W. 369. 

44. Negligence.—Town cannot as matter of 
law be held free of negligence in leaving for 
years large, partly exposed stone in highway, 
within five feet of beaten path—Kadolph v. 
Town of Herman, Wis., 166 N. W. 433. 

45. Husband and Wife—Presumption of Com- 
mon Law.—Where contract was assigned to 
plaintiff, married woman, in state of Illinois, 
she may maintain action thereon in her own 
name in courts of Missouri, Married Woman’s 
Act entitling her to so sue, regardless of the 
presumption that the common law which would 
have required suit in equity prevails in the 
state of Illinois——Coombes vy. Knowlson, Mo., 
200 S. W. 743. 

46. Injunction—Installment Payments.—The 
mere fact that the purchaser of cows owed part 
of the price, failed to pay the installments which 
were past due, and was insolvent gives no right 
to court of equity to enjoin purchaser from 
selling them or removing them from premises 
leased from the seller.—Davis vy. Kemp, Ala., 77 
So. 745. . . 

47. Insurance—Acceptance of Risk.—The ac- 
ceptance of a fire policy is equivalent to a decla- 
ration that a provision in the policy that in- 
sured was the sole owner was true, although 
insured never saw the policy or signed an ap- 
plication.—Tiffany v. Queens Ins. Co. of America, 
Mo., 200 S. W. 728. 

48. Accident.—Where insured used consid- 
erable violence in removing automobile tire, and 
it came loose suddenly, causing hit to stagger 
back, if this involuntary movement caused fatal 
injury to some vital organ, held, that death 
Was accidental.—Lickleider v. Iowa State Trav- 
eling Men’s Ass’n, Iowa, 166 N. W. 363. 

49. Actual Loss.—Under fire insurance pol- 
icy covering loss of rents during time necessary 
to restore premises to tenantable condition, 
liability extended no further than to indemnify 
insured against actual loss.—Chronicle Bldg. 
Co. Vv. New Hampshire Fire Ins. Co. of Man- 
chester, N. H., Ga., 94 S. E. 1043. 

50. Cancellation of Policy.—Where mort- 
gage clause appointed mortgageee to receive 
proceeds on account of insured, and mortgagor's 
sale of property avoided policy, and conditions 
imposed by insurer to substitute purchaser as 
insured were not complied with until after loss 
and cancellation of policy, mortgagee could not 
recover.—Longfellow v. National Fire Ins. Co., 
Kan., 170 Pac. 813. 

61. -—Contribution to Injury.—That insured 
may have been negligent, and that such negli- 
gence may have contributed to his injuries, is 
no defense to an action on an accident policy.— 
Lickleider v. Iowa State Traveling Men’s Ass'n, 
Iowa, 166 N. W. 363. 

52. " Preliminary Expenses.—Insurance com- 
pany in process of organization before obtaining 
license held without power to assume indebted- 
ness contracted by promoters, and persons ad- 
vancing money for preliminary expenses had no 
caim against it.—Reynolds y. Union Station 
sank of St. Louis, Mo., 200 S. W. 711. 

53. —Subordinate Lodge.—That fraternal or- 
xanization was chartered by superior court of 
D. county, and had its principal office therein, 
notwithstanding by-law, held not to deprive su- 
perior court of R. county of jurisdiction of suit 
on its death certificate to member of subordinate 
lodge in R. county, after service on its loeal 
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officers.—Supreme Circle of Benevolence v. 


Smith, Ga., 94 S. E. 1034. 

54. Total Disability.—In action on accident 
insurance policy for total disability resulting 
from injury on a passenger train, evidence as 
to amount for which insured settled his judg- 
ment against the railroad on account of the 
injury, held too weak and remote to be admis- 
sible-—Fidelity & Casualty Ins. Co. of New 
York v. Mountcastle, Tex., 200 S. W. 862. 


55. Landlord and Tenant—Implied Invitation. 
—Plaintiff’s intestate, who went into defendant's 
building to get waste paper from floor, leased to 
a tenant who gave paper to anyone who would 
come there and take it away, was not clothed 
against defendant with any greater rights than 
tenant under whose implied invitation he came 
upon premises.—-Follins v. Dill, Mass., 118 N. E. 
644. 


56. Libel and Slander—Instructions.—In an 
action for libel per se where no evidence of 
damages was tendered, plaintiff relying on pre- 
sumption of damages, it was error to merely 
instruct that the amount of damages was subject 
to the discretion of the jury, without informing 
them that they should be guided by the circum- 
stances and justice of the case.—Comer vy. Ad- 
vertiser Co., Ala., 77 So. 685. 

57. Libel and Slander—Special Damages.—lIf 
published in writing or in print, words which 
tended to expose married woman and married 
man not her husband to aversion and disgrace, 
and to disseminate evil opinion of them, were 
libelous and actionable without evidence of spe- 
cial damages.—Craig v. Proctor, Mass., 118 N. E. 
647. 

58. Literary Property—Interpolations.—Under 
contract for production of musical play, held, 
defendant could obtain satisfactory interpola- 
tions elsewhere, although plaintiff had not been 
requested to furnish them and had refused or 
had furnished unsatisfactory ones.—Karczag 
Pub. Co. v. Shubert Theatrical Co., N. Y., 169 
BN. 3. & 4G, 

59. Malicious Prosecution—Probable Cause.— 
Where the prosecutor discovered brands in lum- 
ber cut by plaintiff, and was advised by the 
county attorney and others that a prosecution 
would lie, there was probable cause for institut- 
ing a prosecution under Ky. St. § 1409, for se- 
eretly,. appropriating branded timber.—J. D. 
Hughes Lumber Co. v. Wilson, Ky., 200 S. W. 
624. 





60. Master and Servant—Accident.—Injury to 
employe while wading through water which had 
flooded employer’s car works, whereby an old 
wound on his foot was infected, requiring am- 
putation, was an “accident” within Workmen’s 
Compensation Act (Gen. St. 1915, § 5896; Laws 
1917, c. 226).—Monson vy. Battelle, Kan., 170 Pac. 
801. 

61. Assumption of Risk.—Where a foreman 
does not direct any certain number of men to 
put hand car on the track, and a servant with, 
three others attempts to put the car on the 
track, the master is not chargeable with having 
furnished insufficient men.—Woods v. Cincinnati, 
N. O. & T. P. Ry. Co., Ky., 200 S. W. 616. 

62. Course of Employment.—Under Work- 
men’s Compensation Act, compensation can be 
recovered where inability to labor is caused by 
pain resulting from injury received in accident 
arising out of and in course of employment.— 
Trowbridge v. Wilson & Co., Kan., 170 Pac. 816. 

63. Imputable Negligence.—Driver of loaned 
automobile, arrested for speeding, was not liable 
for negligence of his friend who had been riding 
with him, in running into woman with automo- 
bile on trip to central police station to deposit 
bail for driver's release.—Stoddard y. Fiske, 
Cal., 170 Pac. 663. 


64. Proximate Cause.—It cannot be said as 
a matter of law that the wearing of a jumper 
sleeve unbuttoned and dangling three or four 
inches from the arm, the catching of which on 
a cable resulted in servant's injury, was the 
proximate cause thereof or only an intervening 
agency.—McBride v. Hodges, Tex., 200 S. W. 877. 


65. Respondeat Superior.—In an action for 
injuries occasioned by automobile driven by a 
servant, it is immaterial that title to the car is 




















in defendant’s wife, and that she pays the driver, 
where defendant has full domini over the car 
and driver and furnishes the wife with the 
funds to pay all the servants.—Penticost v. 
Massey, Ala., 77 So. 675. 


66. Respondeat Superior.—Where a_e ser- 
vant quarrels with a third person while acting 
for his master, and the quarrel ceases for an 
appreciable interval and the third person re- 
news the quarrel and is killed, the master is 
not liable, nor is the master liable if the ser- 
vant is only ghting to serve his own personal 
ends.—Bryeans y. Chicago Mill & Lumber Co., 
Ark., 200 S. W. 1004. 


67.——Simple Tool.—Handle of hand car to be 
used by one standing in such position that, if it 
should suddenly give way, user would be pre- 
cipitated in front of moving car, is not a simple 
tool, of which a mere visual or external inspec- 
tion by employer might suffice.—Ronconi v. 
Northwestern Pac. R. Co., Cal., 170 Pac. 635. 


68. Workmen’s Compensation Act.—Wnhile 
constructing a sewer, a city is not engaged in 
an enterprise involving any element of gain or 
profit, and does not come within the terms or 
operation of the Workmen’s Compensation Act 
(Gen. St. 1915, § 5900.)—Redfern v. Eby, Kan., 
170 Pac. 800. 

69. Workmen's Compensation Act.—The 
burden being on the master, who has rejected 
the Workmen's Compensation Act, to rebut the 
prima facie case arising from the fact of injury 
to a miner by a fall of slate, a showing that the 
place was not reasonably safe, met by a counter- 
showing that the servant was also negligent and 
that his negligence contributed to the injury, 
does not exonerate the master.—Mitchell  v. 
Swanwood Coal Co., Iowa, 166 N. W. 391. 


70. Mines and Minerals—Option.—Stipulation 
by mining lessee to commence operation within 
year from date certain or pay for delay gave 
lessee an option to drill or pay, and failure to 
do either made oil and gas lease forfeitable at 
will of hessor.—Melton vy. Cherokee Oil & Gas 
Co., Okla., 170 Pac. 691. 


71. Municipal Corporations—A butting Owners. 
Ordinance prohibiting abutting owners from 
allowing snow and ice to accumulate on side- 
walk in front of their property does not, traveler 
having sustained injuries by reason thereof, en- 
title city against whom traveler recovered to 
recover over against abutting owners.—City of 
Seattle v. Shorrock, Wash., 170 Pac. 590. 

72.——Governmental Capacity.—A city health 
commissioner while supervising the removal of 
garbage, and a city commissioner while author- 
izing and providing for its removal, are acting 
in a public and governmental, and not in a 
private or corporate, capacity.—Montain y. City 
of Fargo, N. D., 166 N. W. 416. 


73. License for Jitney.—Where permit and 
bond cover jitney, such permit and bond cover 
specific machine, and surety is not released by 
renting of machine to another without surety’s 
knowledge under Laws 1915, p. 227 (Rem. Code 
1915,’ $$ 5562—37 to 5562—41).—MecDonald v. 
Lawrence, Wash., 170 Pac. 576. 


74. Negligence.—Defendants who agreed to 
hold city harmless as result of their use of 
parking strip held not liable to city, pedestrian 
having recovered against it, for injuries claimed 
to have resulted in part from wire hich de- 
fendants placed on parkway, unless they were 
negligent.—City of Seattle v. Shorrock, Wash., 
170 Pac. 590. 

75. Payment—Voluntary.—One who volun- 
tarily pays money with full knowledge as to 
claim made cannot recover it back in absence of 
fraud or duress, although money was not ac- 
tually due.—Pritchard v. People’s Bank of Hol- 
comb, Mo., 200 S. W. 665. 

76. Principal and Agent—Misrepresentation. 
—wNonresident principals, who by misrepresenta- 
tions of resident agent were induced to assign 
their interests in oil leases to him for nominal 
suit in expectation of his resale, after agent 
without their knowledge or consent took title 
and sold leases for much more than he paid, 
might maintain action against agent.—Helm vy. 
Mickleson, Okla., 170 Pac. 704. 
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ae Novation.—Had mortgagee’s agent been 
authorized by her to collect from mortgagors 
note and mortgage, he could have done so only 
in, money, and not by way of novation and sub- 
stitution of new mortgage of purchasers from 
mortgagors.—Hopkins v. Jordan, Ala., 77 So. 710. 


78. Principal and Surety.—Release.—Where 
infant purchaser of automobile made disaffirm- 
ance of sale and complete restoration of prop- 
erty, obligation on sale contract and note was 
discharged, and his sureties were released.— 
Stanhope v. Shambow, Mont., 170 Pac. 752. 


79. Railroads—Contributory Negligence.—Cus- 
tom of flagging trains in neighboring village 
where deceased had lived could have no bearing 
upon his contributory negligence, where no offer 
was made to show that it was ever the practice 
to flag trains at place of accident, or that he 
was not acquainted with practice there obtain- 
ing.—Knapp v. Northern Pac. R. Co., Minn., 166 
N. W. 409. 

80. Injunction.—Where railroad company 
owned fee in strip on which its road was con- 
structed, it could not be restrained from ex- 
tracting oil therefrom, notwithstanding Rev. 
St. 1911, art. 1164.—Crowell & Conner v. Howard, 
Tex., 200 S. W. 911. 


81. Release—Consideration.—A debtor’s pay- 
ment of a liquidated amount presently due and 
to which he has no defense that can be urged in 
good faith or with color of right, is not itself a 
sufficient consideration to sustain creditor’s re- 
lease of other liquidated claims.—fFidelity & 
Casualty Ins. Co. of New York v. Mountcastle, 
Tex., 200 S. W. 862. 


82. Sales—Contract.—Where contract covered 
entire output of cotton linters from defendant's 
mill for a season, when operated at normal ca- 
pacity, ete., defendant’s delivery of estimated 
number of bales would not discharge it from 
liability for unexplained failure to operate the 
mill and produce normal output.—Dawson Cot- 
ton Oil Co. v. Kenan, McKay & Speir, Ga., 94 
S. E. 1037. 


83. False Representations —Where there 
was no testimony tending to show that plaintiff's 
agent who sold tractor had seen it or had any 
knowledge that it was not as capable of doing 
work as one borrowed by defendant, it cannot 
be successfully contended that the agent made 
representations to that effect, knowing them to 
be untrue.—J. I. Case Threshing Mach. Co. v. 
Dyches, S. C., 94 S. E. 1051. 


84, False Representation.—Where the pat- 
entee of a bleaching process represented to the 
owner of a tool handle factory that his process 
would bleach handles according to sample at a 
cost of less than 12 cents per dozen, and the 
process was secret, the representations were of 
fact, and not mere promises.—A. Franck-Philip- 
son & Co. v. Hanna & Young Handle Co., Mo., 
200 S. W. 718. - 


85.———-Gift.—If deceased bought plaintiff an 
automobile in consideration of an agreement to 
come and live with her, there was a sale; and, 
where there was evidence thereof, it was proper 
to submit an issue as to whether there was a 
sale of the machine, as well as an issue as to 
its being a gift.—Morgan v. Williams, Ky., 200 
S. W. 650 


86. Redelivery.—Where seller of an auto- 
mobile, required to deliver under Rev. Codes, § 
5097, without agreement to deliver elsewhere, 
delivered at garage where car was at time of 
sale, which was seller’s place of business, re- 
delivery of car to such garage with notice there- 
of to seller constitutes restoration of the car 
in view of section 5098.—Stannope v, Shambow, 
Mont., 170 Pac. 752. 

87. Specific Performance—Contract for Will.— 
A contract to make a will cannot be enforced 
against the widow of a party who married him 
without knowing of the existence of the contract 
without regard to her statutory rights, including 
all the personalty. Code 1907, § 3763.—Mayrfield 
y. Cook, Ala., 77 So. 713. 

88. Husband and Wife.—A contract between 
husband and wife in contemplation of continu- 
ance of a previous separation, having for its 
purpose the adjustment of respective property 




















rights, will be enforced in equity if fairly made 
oe just.—Edleson v. Edleson, Kan., 200 S. W. 
625. 

89. Telegraphs and Telephones—Delay.—That 
agent of telegraph company received message 
tor transmission not knowing of closing hours 
of terminal office does not render company liable 
for delay, resulting from fact that terminal 
office was closed and receiving agent failed to 
inform agent of that fact.—Diffenderffer v. 
Western Union Telegraph Co., Mo., 200 S. W. 706. 


90. Sender and Sendee.—The rule that a 
telegraph company is not liable to the sender 
on account of a purchase by the sendee through 
errors in a message has no application to an ac- 
tion by .the sender who has been assigned the 
claim of the sendee.—Western Union Telegraph 
Co. v. Love & Walters, Tex., 200 S. W. 889. 

91. Tenancy in Common—Reasonable Time.— 
Where one co-tenant had in his hands rents col- 
lected, and failed to pay the taxes, and purchased 
at tax sale, his purchase was voidable only at 
the election of the other co-tenants to be exer- 
cised within a reasonable time.—Stamps v. Frost, 
Ky., 200 S. W. 609. 

92. Trust—Confidential Relation.—Where a 
father bought, from his son, who was a corpora- 
tion employe, certain bonds with trust fund, the 
parental relation did not of itself operate to cre- 
ate such confidential relation between the son 
and the owner of the funds, as to charge him as 
involuntary trustee as to a stock bonus retained 
by him.—MacDermot vy. Hayes, Cal., 170 Pac. 616. 

93. Joint Judgment.—In suit against two 
persons to follow a fund and impress it with a 
trust, where all the money was received by one 
defendant, it was error to give joint judgment 
against both as trustees.—Glander v. Glander,; 
Wis., 166 N. W. 446. 

94. Vendor and Purechaser—Husband and 
Wife.—At time of trial of suit to recover home- 
stead and cancel quitclaim deed executed by hus- 
band alone, husband and wife had right to pay 
defendant amount of husband’s note given for 
part of purchase money to husband’s vendor, 
husband never having made default, and de- 
fendant, after receiving quitclaim deed, and as 
part consideration, having paid husband’s ven- 











dor amount of note.—Clark v. Tulley, Tex., 200 
S. W. 605. ’ 
95. Parol Gift.—In action by purchaser 





against donee in possession under claim of parol 
gift, donee’s testimony that she had stated to 
attorney for donor and vendor in his presence 
that she had an interest in property and that 
she would not vacate was material on issue as 
to gift.— Hudson v. Broughton, Ga., 94 S. E. 1007. 

96. Rescission.—Suit by purchaser for dam- 
ages equalling unpaid balance of purchase price, 
secured by deed of trust on purchased property, 
which the plaintiff asks to nave canceled, is 
valid election to stand on the contract, and not 
suit for rescission.—Wendell v. Ozark Orghard 








Co., Mo., 200 S. W. 747. 

97. Vendor's Lien.—To enforce vende on 
against purchaser on theory that plainti’ ‘re 
to be paid part of purchase price as ¢ fis- 


sion for selling land, amount agreed to be paid 
must have been part of purchase money and 
vendor must have so understood.—Hendon v. 
Zirkle & Moore, Ala., 77 So. 697. 

98. Weapons—Unlawful Carrying.—Defendant 
Reld not guilty of unlawfully carrying pistol 
handed him by another, who had borrowed it 
and was taking it home, and who took the weap- 
on back shortly after he gave it to defendant 
to ag: temporarily.—Wallace v. State, Tex., 200 
Ss. W. . 

Chandler v. Chandler, Ga., 94 S. E. 995. 

99. Wills—Corpus and Income.—Devise of real 
and personal property to executors and trus- 
tees to be managed for 20 years, with power 
of sale and duty to loan on security or invest 
moneys not needed for specified purposes, in- 


cluded not only the oo <3 the income.— 
893. : 


Grant v. Stephens, Tex., 200 S. 

100. Child En Ventre Sa aie ee bene- 
ficial purposes child en ventre sa mere at date 
of execution of will and born after testator’s 
death will be considered both under the Georgia 
law and the common law as a child in being, and 





« will take directly under devise to “children.”’— 
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